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7KLV DUJXPHQW DOVR LJQRUHV WKH IDFW WKDW SODLQWLIIV GLVSXWH WKH FODLP

WKDW 6FRWW¶V LQGLYLGXDO JULHYDQFHVZHUH KDQGOHG LQ DQ DSSURSULDWH IDVKLRQ�
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7KH GLVWULFW FRXUW GLG QRW GLIIHUHQWLDWH DPRQJ WKH VXSHUYLVRU\

GHIHQGDQWV ZKHQ JUDQWLQJ VXPPDU\ MXGJPHQW LQ WKHLU IDYRU� 7KH SDUWLHV�

VLPLODUO\� WUHDW WKHVH GHIHQGDQWV FROOHFWLYHO\ RQ DSSHDO� :KLOH ZH GRXEW

WKDW WKH HYLGHQFH RI NQRZOHGJH UHJDUGLQJ 6FRWW¶V EDFNJURXQG DQG

SURSHQVLWLHV LV XQLIRUP ZLWK UHVSHFW WR WKHVH GHIHQGDQWV� WKHUH LV QRWKLQJ

RQ WKH UHFRUG EHIRUH XV ZKLFK ZRXOG HLWKHU FRQILUP RU GHQ\ WKDW

VXVSLFLRQ� %HFDXVH WKH WULDO FRXUW DQG WKH SDUWLHV KDYH WUHDWHG WKHVH

GHIHQGDQWV DV D FROOHFWLYHZKROH� VR PXVW ZH IRU SXUSRVHV RI WKLV DQDO\VLV�
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6FRWW EHJDQ ZRUN MXVW HLJKWPRQWKV DIWHU WKH UDFLDOO\�FKDUJHG (DVWHU

6XQGD\ ULRW WKDW RFFXUUHG LQ $SULO RI WKDW \HDU� 6FRWW¶V XQFOH� D

FRUUHFWLRQV RIILFHU� ZDV WDNHQ KRVWDJH E\ SULVRQHUV IRU HOHYHQ GD\V GXULQJ

WKDW ULRW�

 *%)$�'�;&��&�#(�&%��$��!�)���$&��0"��1(�&%��$��$��'��%'�!�)��
�%'�(�"*)1�����%�&%��$��!�)���'&(��)��&%4�����%9(�G�2��������!
�$�� ��&%�&!!(��"���!"&)�%��#�"&)�%����$���%�A�&%#����&%��$�
"�)�)$�&%�2$�#�	)����'&'�%�������)1�2�(���*)�(&�%����$�(�
 ��&%�&!!(�!*"�$�"�����4���$�����$�*4$��%��$�"�4*�"'�����# ��'
���"�(�"�&%�	)�����'�!�%'�%����2�"'�(���'�?A��%'�'&'�%��$&%4
2$&���	)����)�##&���'��$�(���((�*��(����$��"�)�)$�&%� ��&%�&!!(
!&��'��$�&"�&%&�&���)�# ��&%���%���)�#?�"�.�����+�

����  ��&%�&!!(� ?"�*4$�� )��&#(�*%'�"�H��-���4�&%(��	)����
����4&%4� �$��� $�� *(�'� �I)�((&B�� !�")�� �4�&%(�� �$�#�� � �$�
 ��&%�&!!(� &%B��B�'� &%� �$�� "�)�)$�&%� &%)&'�%����(��?"�*4$���
)��&#��4�&%(����2�"'������4&%4�$��!�&��'���� "���)���$�#�!"�#
	)���9(�*(���!��I)�((&B�� !�")���'�( &��� �$���  �"�*%&�A��%'
�?�&4��&�%����'��(��

���� ��&%�&!!(���(������4�'��$����$�� "&(�%�2�"'�%��'� *�A
2�"'�%(��%'�B�"&�*(�(* �"B&(�"(�1%�2��!�	)���9(� "� �%(&�A
���?���?*(&B���%'�"�)&���A�$�(�&�����2�"'��!"&)�%��#�"&)�%
 "&(�%�"(��?*��'&'�%��$&%4����(�� �	)������"� "���)�� "&(�%�"(
!"�#�	)���9(� ���%�&����?*(�����$*(�� ��&%�&!!(�)��&#��$����$�(�
(* �"B&(�"(�B&�����'��$�&"��&4$�$��#�%'#�%��"&4$�(��$"�*4$
'��&?�"����&%'&!!�"�%)������$��$�"#�	)���� �(�'�����$�&"�2����
?�&%4�

	)���� ?�4�%� 2�"1� �(� �� )�""�)�&�%(� �!!&)�"� ��� 	���� �%
��)�#?�"�+�������

�
����(��!����+��%*#�"�*(�)�# ��&%�(�$�'

?��%� !&��'� �4�&%(�� 	)���� !�"� "�)&(�� "�#�"1(� �%'� ?�$�B&�"
��"4���'� ��� ?��$� �!"&)�%��#�"&)�%� &%#���(� �%'� �!"&)�%�
�#�"&)�%�)�""�)�&�%(��!!&)�"(����$��'&(�"&)��)�*"���&(��'��$�
)�# ��&%�(��(�!����2(5

�� ��*"�)�# ��&%�(��!�B�"?����?*(��!"�#�&%#���(�
.� �%��)�# ��&%��!"�#�!����2�)�""�)�&�%(��!!&)�"(��!�*(�

�!�"�)&���(�*"(���2�"'(�&%#���(�

����������� ���������������������������� .�

�$�� '&(�"&)�� )�*"�� !�*%'� �$��� 	)���9(� "�)�"'� 2�(
D'� ��"�?��E� �%'� $&(� B�"?��� �?*(�� �!� �!"&)�%��#�"&)�%(
D"� "�$�%(&?���E�����( &����$&(���$��'&(�"&)��)�*"��)�%)�*'�'
�$�"��2�(�&%(*!!&)&�%���B&'�%)��!"�#�2$&)$����)�%)�*'���$��
�$�� "&(�%��!!&)&��(�2�"��'��&?�"����A� &%'&!!�"�%�� ���	)���9(
 ���%�&������)�*(��(*?(��%�&���$�"#���� "&(�%�&%#���(�� ��$�
'&(�"&)��)�*"��(����'��$����(&%)��D	)���9(��# ��A#�%��"�)�"'
($�2(�%��&%)&'�%�(��!�*% "�B�1�'��((�*��(��%�&%#���(�E��$�"�
2�(�%���B&'�%)���$����$��(* �"B&(�"(�)�*�'�$�B��1%�2%��$��
	)����2�*�'�*(���I)�((&B��!�")���%� "&(�%�&%#���(����$��)�*"�
��(�� (����'� &�� D�  ��"�'E� �$��� �$�� &%��"%��� #�#�"�%'*#
�I "�((&%4� )�%)�"%� �$��� 	)���9(� ?�$�B&�"� #�A� �%'�%4�"
&%#���(�2�(� ��((� )�%)�"%�'�2&�$� 	)���9(� *(�� �!� �I)�((&B�
!�")���$�%��$�� �((&?&�&�A��$���$&(�"�)&(��?�$�B&�"�)�*�'�D( �"1
�%��$�"� "&���E� ��$��'&(�"&)��)�*"��� �$�"�!�"���)�%)�*'�'� �$��
D�$&(� �  ��"(� ��� ?�� �� (&�*��&�%� &%� 2$&)$� �$�� (* �"B&(�"A
��!�%'�%�(�($�*�'�$�B�� �")�&B�'���"&(1�?*��M&%�!�)�N�'&'�%���E

0�)�*(��	)���9(��# ��A#�%��"�)�"'�)�%��&%(���4"����'�����!
�B&'�%)�� )�%)�"%&%4� $&(� '&()"&#&%��&�%� �4�&%(�� �!"&)�%�
�#�"&)�%(��%'�$&(� "� �%(&�A����*(��!�")���4�&%(��&%#���(��%'
)�*(��&%G*"A�����$�#��2��?��&�B���$�"���I&(�(���4�%*&%��'&( *��
�B�"���#���"&���!�)��L��$���&(��'�!�%'�%�(9��)�*���1%�2��'4��
�$�� '&(�"&)�� )�*"�� "�(��B�'� �$&(� '&( *��� &�(��!� 2$�%� &�
)�%)�*'�'��$��D'�!�%'�%�(�($�*�'�$�B�� �")�&B�'���"&(1�?*�
'&'� %���E� ��$��� "�(��*�&�%��#�"�� �  "� "&����A�� &(� �%�� �$��
($�*�'�$�B��?��%���!������$���"&�"��!�!�)�����&B�%��$��(*?(��%)�
�!� 	)���9(� �# ��A#�%�� "�)�"'�� �%'� �$�� �!!&'�B&�(� ��1�%� �!
	)���9(�!����2��# ��A��(��%'�(* �"B&(�"(����K*�(�&�%��!�!�)�
�I&(�(��(����2$��$�"�	)���9(��# ��A#�%��"�)�"'�'&()��(�'��$��
$&(�)�%�&%*�'��# ��A#�%�� �(�'���(*?(��%�&���"&(1��!�(�"&�*(
$�"#���� "&(�%�&%#���(�����������������������,����'�����..�
C�������� �������� �,.� ���'� -�,� C+�$� �&"����+FF� CD(*##�"A
G*'4#�%��&(�&%�  "� "&����2$�%�O�$�"���"��&((*�(��!�!�)���(���
2$��$�"�M��'�!�%'�%�� &%���H��-�P�&4$�$��#�%'#�%��)�(�N
2�(�O�2�"���!�!�)�(�!"�#�2$&)$��$��&%!�"�%)��)�*�'�?��'"�2%
�$�����(*?(��%�&���"&(1��!�(�"&�*(�$�"#��I&(�M�'N9��%'�2$��$�"
$�� �)�*���A� O'"M�N2� �$�� &%!�"�%)�9EF�� � ���� �����  ������ ��
!��"��������#������������������+�����'��+��-��C+�$��&"�����JF
C!&%'&%4�(*##�"A�G*'4#�%��&%�  "� "&����?�)�*(���$�"��2�(



., ���������������������������� �����������

�
7KH GHIHQGDQWV XUJH WKLV &RXUW WR DGRSW D UXOH WKDW� WR HVWDEOLVK

GHOLEHUDWH LQGLIIHUHQFH� D SODLQWLII PXVW VKRZ WKDW WKH ³RIILFHU ZDV KLJKO\

OLNHO\ WR LQIOLFW WKH SDUWLFXODU LQMXU\ VXIIHUHG E\ WKH SODLQWLII�´ FLWLQJ
%U\DQ&RXQW\&RPPLVVLRQHUV Y� %URZQ� ���8�6� ���� ��� ������� ZKLFK
KHOG WKDW� XQGHU 0RQHOO Y� 'HSDUWPHQW RI 6RF� 6HUYV�� ��� 8�6� ���
������� D VLQJOH KLULQJ GHFLVLRQE\ D SROLF\�PDNLQJ RIILFLDOZLOO QRW WULJJHU
PXQLFLSDO OLDELOLW\ XQOHVV WKH SODLQWLII FDQ VKRZ WKDW WKH RIILFLDO ZDV
³GHOLEHUDWHO\ LQGLIIHUHQW´ ± WKDW LV� LQ OLJKW RI WKH HPSOR\HH¶V UHFRUG�
H[FHVVLYH IRUFH ZRXOG KDYH EHHQ D SODLQO\ REYLRXV FRQVHTXHQFH RI WKH
KLULQJ GHFLVLRQ� %HVLGHV %URZQ� GHIHQGDQWV DOVR UHO\ RQ *HEVHU Y� /DJR
9LVWD 6FKRRO 'LVWULFW� ��� 8�6� ���� ��� ������� ZKLFK KHOG WKDW D VFKRRO
GLVWULFW LV QRW OLDEOH LQ GDPDJHV XQGHU 7LWOH ,; IRU D WHDFKHU
V VH[XDO
KDUDVVPHQW RI D VWXGHQW DEVHQW DFWXDO QRWLFH DQG GHOLEHUDWH LQGLIIHUHQFH�
7KHVH FDVHV� KRZHYHU� DUH LQDSSRVLWH� WKH\ GR QRW GHDO ZLWK (LJKWK
$PHQGPHQW FODLPV IRU FUXHO DQG XQXVXDO SXQLVKPHQW� DQG� LQVWHDG�
DGGUHVV HQWLUHO\ GLIIHUHQW OLQHV RI SUHFHGHQW� ZLWK HQWLUHO\ GLIIHUHQW VHWV RI
SUHFRQGLWLRQV DQG FRQFHUQV� $OWKRXJK WKHVH FDVHV DOO XVH WKH SKUDVH
³GHOLEHUDWH LQGLIIHUHQFH�´ WKH VWDQGDUGV DUH QRW WKH VDPH DQG DUH QRQ�
WUDQVIHUDEOH�

$V WKH 6XSUHPH&RXUW VWDWHG LQ )DUPHU Y� %UHQQDQ� ³KDYLQJ VWULSSHG
>SULVRQHUV@ RI YLUWXDOO\ HYHU\PHDQV RI VHOI�SURWHFWLRQ DQG IRUHFORVHG WKHLU
DFFHVV WR RXWVLGH DLG� WKH JRYHUQPHQW DQG LWV RIILFLDOV DUH QRW IUHH WR OHW
WKH VWDWH RI QDWXUH WDNH LWV FRXUVH�´ ��� 8�6� DW ���� 7KXV� WKH VWDQGDUGV
JRYHUQLQJ (LJKWK $PHQGPHQW FODLPV IRU H[FHVVLYH IRUFH DUH XQLTXH DQG
PXVW UHPDLQ VR�
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DGPLQLVWUDWLYH UHPHGLHV EH H[KDXVWHG UHPDLQV PDQGDWRU\�� &ODUN Y�
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